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REPORT. 


The  Special  Committee  of  the  Philadelphia  Board  of  Trade, 
to  whom  were  referred  the  circular  of  the  New  York 
Chamber  of  Commerce,  dated  January,  1859,  relative  to 
collisions  at  sea,  accompanying  the  reports  of  their  Special 
Committee,  and  Resolutions , dated  May  and  December,  1858, 
with  the  documents  appended  : 

And  to  whom  also  were  submitted  the  questions  of  commer- 
cial and  national  interest,  brought  to  the  attention  of  the 
Board  by  W.  S.  Lindsay,  Esq.,  of  London,  M.  P.,  upon  the 
occasion  of  his  address  before  the  Board,  November  10,  1860, 

Respectfully  Report, 

The  subjects  thus  referred  to  this  Committee  are  so  various 
and  important  as  to  require  separate  and  particular  considera- 
tion, under  their  several  heads. 


RESPONSIBILITY  OF  SHIP  OWNERS. 

The  principle  of  law  appears  to  have  been  anciently,  and 
very  generally  adopted,  that  the  owners  of  vessels  in  default, 
in  cases  of  collision,  were  justly  responsible  to  the  full  extent 
of  the  injury  occasioned,  even  by  the  mismanagement  of  their 
servants  in  command. 

But,  most  civilized  nations  have  long  since  restricted  this 
alleged  natural  liability, — in  general  to  the  extent  of  the  value 
of  the  owner’s  interest  afloat. 

Thus,  the  French  Ordonnance  sur  la  Marine , of  1681,  en- 
acted that  the  owner  should  be  liable  for  the  acts  of  the 
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master;  but,  he  might  discharge  himself  of  this  liability  by 
abandoning  the  ship  and  freight.  This  principle  is  re-enacted 
in  the  Code  do  Commerce , Article  216.  A similar  ordinance 
was  made  in  Holland,  in  1721  : and  the  320th  article  of  the 
Dutch  Code,  is  identical  with  the  French.  The  Russian  and 
Portuguese  codes,  and  the  laws  of  the  two  Sicilies,  Sardinia, 
and  of  Greece,  are  said  to  be  very  similar. 

It  appears,  however,  that  in  all  these  countries  the  limita- 
tion of  responsibility  occurs  only  when  the  fault  is  that  of  a 
servant,  or  agent,  and  not  where  the  captain  and  the  owner 
are  the  same  person. 

The  British  law  of  1813,  (re-enacted  by  “ the  merchant 
shipping  Acts”  of  1849,  and  1854,)  provides  in  substance,  that 
no  ship-owner  (not  in  actual  fault,,)  for  personal  injury  or 
damage  to  goods  on  board  his  own  ship,  or  for  personal  in- 
jury or  damage  to  goods  on  board  any  other  vessel,  occasioned 
by  reason  of  the  improper  navigation  of  his  own  ship,  should 
be  answerable  in  damages  beyond  the  value  of  his  ship,  and 
the  accruing  freight ; and  further,  that  the  value  of  such  ship 
and  freight  should  not  be  estimated  at  less  than  £15,  per  ton. 

The  United  States’  statute  of  March  3,  1851,  Sects.  3,  4,  5, 
and  6,  (Brightly’s  Digest,  1858,  p.  834,)  appears  to  be  essen- 
tially the  same  as  the  British  law,  excepting  in  the  valuation, 
and  some  other  details. 

Subject  to  these  limitations,  it  is  the  general  rule  in  the 
United  States  Courts,  that  where  both  parties  are  in  fault 
the  aggregate  loss  is  to  be  equally  divided.  Where  neither 
is  to  blame  each  bears  his  own  loss.  There  is  diversity  in 
the  laws  of  some  other  nations.  It  is  stated  the  Russian  code 
lets  the  loss  rest  where  it  lights. 

The  report  made  May  5, 1858,  to  the  New  York  Chamber 
of  Commerce,  (signed  by  Messrs.  J.  H.  Brown,  A.  A.  Low, 
C.  H.  Marshall,  T.  Tileston,  T.  Dehon,  and  M.  H.  Grin- 
nell,)  takes  the  ground  that  these  existing  rules  are  inequit- 
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able ; and  contends  that  the  liability  of  the  owners  should 
be  confined  to  losses  upon  their  own  vessel ; and  that 
damages  done  to  another  vessel  by  collision,  should  be  regarded 
in  the  light  of  those  accidental  occurrences  for  which  no  one 
is  responsible.  It  is  also  urged  that  in  cases  of  wilful  and 
malicious  injury,  the  master  or  other  guilty  person,  should  be 
criminally  punished. 

These  views  are  sustained  with  a force  of  argument  difficult 
to  be  answered, — and  certainly,  cases  of  great  anomaly  and 
hardship,  not  to  say  of  monstrous  wrong,  are  presented  in 
this  report.  It  is  observable,  however,  that  a rule  of  the 
road,  very  similar  in  principle,  obtains  on  land  in  most 
countries,  rendering  the  violator  liable  for  any  resulting 
damage. 

It  is  the  usual  course  of  law,  even  between  parties  inno- 
cent of  intended  wrong,  to  throw  the  loss  upon  the  one  in 
conventional  error.  The  prevailing  sense  of  mankind  seems 
to  justify  such  liability,  and  its  total  abolition  can  hardly  be 
recommended. 

Captains  of  vessels  at  sea  occupy  an  exceptional  position, 
being  necessarily  beyond  the  immediate  control  of  the  owners. 
The  uncertainties  and  dangers  attendant  upon  marine  ad- 
venture are  very  considerable ; and  there  are  material 
interests  involved  in  encouraging  navigation. 

Collisions  at  sea,  almost  necessarily  occur  without  the 
personal  agency  or  default  of  the  owners,  contrary  to  their 
desire  or  intention,  and  against  their  interest.  The  confu- 
sion and  danger  attending  such  calamities,  and  the  absence 
of  unbiassed  testimony,  usually  cause  great  uncertainty  in 
arriving  at  the  real  facts.  The  manifest  hardship  of  the 
shipowner’s  responsibility  has,  therefore,  been  limited  by  the 
generality  of  civilized  legislation,  which,  at  the  same  time  has, 
we  think,  wisely  preserved  an  indirect  but  wholesome  check 
upon  the  careless  and  the  strong,  whose  recklessness  might 
endanger  the  lives  and  property  of  others  on  the  great  high- 
way of  nations. 
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RULES  OF  THE  ROAD  AT  SEA. 

As  stated  by  Mr.  Botiiery,*  (p.  8,)  there  are  two  dis- 
tinct rules,  the  old  maritime  rule,  (which  may  be  regarded 
as  part  of  the  law  of  nations,) — and  the  British  rule  of  port 
helm,  as  it  is  called. 

The  old  rule  provides  generally,  that  “ A vessel  going  free 
“ shall  give  way  to  a vessel  on  a wind.  That  a vessel  close 
“ hauled  on  the  port  tack,  shall  give  way  to  a vessel  close 
“ hauled  on  the  starboard  tack.”  “ That  a steamship  shall 
“ always  give  way  to  a sailing  vessel.” 

A little  work  of  high  authority,  “The  xInciior  Watch,”  by  a 
Master  Mariner,  London,  (Ed.  1853,  p.  39,)  states  the  old  rule 
thus:  “Vessels  close-hauled  on  the  starboard  tack  give  way  to 
'•'■none.  Vessels  close-hauled  on  the  port  tack,  give  way  only  to 
“ those  on  the  starboard  tack,  either  close-hauled,  or  supposed 
“ to  be  so.  Vessels  with  wind  free  give  way  to  those  close- 
“ hauled  on  either  tack.  Steamers  considered  as  vessels  with 
“ a fair  wind.” 

It  is  by  this  law  that  collisions  between  foreigners,  or  be- 
tween British  and  foreign  merchant  vessels  are  professedly 
decided  in  England. 

The  rule  of  port  helm,  prescribed  by  the  Merchant  Ship- 
ping Act  of  1854,  section  296,  is  held  to  apply  only  to  British 
vessels.  It  is,  that  “ when  two  vessels  are  meeting,  so  as  to 
“ involve  a risk  of  collision  if  they  continue  their  courses,  both 
“ shall  port  their  helms,  so  as  to  pass  one  another  on  the 
“ port  hand.”  In  other  words,  each  shall  go  to  the  right. 

Mr.  llothery  shows  by  instances,  and  by  diagrams,  that  an 
adherence  to  these  rules,  in  many  cases,  involves  direct  risk 
of  collision ; and  cases  are  not  wanting  where  a departure 


* “ Ship’s  Lights,  and  the  Rirles  of  the  Road,”  by  H.  C.  Rothery,  Esq.,  M.  A., 
Registrar,  &c.  London  : 1857,  pp.  28. 
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from  these  regulations  alone  avoided  the  destruction  of  ap- 
proaching vessels.* 

Undoubtedly  these  laws  require  modification.  They  should 
be  rendered  uniform,  and  of  universal  acceptation,  not  only 
in  regard  to  the  responsibility  of  parties,  and  in  reference 
to  the  rules  of  the  road,  and  of  lights  and  signals  at  sea  ; but, 
effective  means  should  be  provided  that  all  these  conventional 
laws  should  be  intelligently  and  impartially  administered. 

The  occurrences  which  have  more  immediately  drawn  pub- 
lic attention  to  the  subject,  were  those  of  the  collision  at  sea, 
between  the  American  barque  Adriatic , and  the  French 
steamer  Lyonnaise , on  the  2nd  November,  1856,  and  that  be- 
tween the  ships  Tuscarora,  of  Philadelphia,  and  Andrew 
Foster , of  N ew  York,  which  happened  in  the  Irish  Channel, 
on  the  28th  April,  1857.  These  cases  are  so  illustrative  of 
the  subject,  and  so  interesting  in  themselves  as  to  deserve 
particular  examination. 


ADRIATIC  AND  LYONNAISE. 

The  French  steamer  Lyonnaise,  Captain  Devaux,  left  New 
York  November  1,  1856,  and  on  the  2d,  at  night,  came  into 
collision  with  the  barque  Adriatic , Captain  Durham,  of  four 
hundred  tons,  from  Belfast,  Me.,  bound  to  Savannah.  It  was 
starlight.  The  wind  was  fresh,  at  about  southwest.  The  barque 
was  double-reefed,  heading  west  northwest,  close  hauled  on 
the  port  tack. 

Captain  Durham  says:  At  half  past  ten,  P.  M.,  a light  was 
reported  on  the  port-bow — made  it  out  to  be  a steamer.  I 
immediately  set  a light  upon  the  Adriatic,  at  least  ten  minutes 
before  the  collision.  The  steamer  was  probably  steering  East, 


* E.  G.  The  case  of  the  Cunard  steamers  Europa  and  Arabia,  August  14,  1857. 
mentioned  in  the  Report  of  the  Committee  of  the  New  York  Chamber  of  Commerce, 
page  4'j. 
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to  East  by  North;  she  came  down  until  nearly  abeam,  about 
one-third  of  a mile  distant,  when  she  suddenly  put  her  helm 
to  starboard  to  cross  our  bow.  The  barque’s  helm  was 
then  put  down,  hoping  to  tack  short  of  the  steamer,  but  there 
wras  not  room,  and  the  collision  occurred. 

The  survivors  of  the  crew  of  the  Lyonnaise  stated:  The 
steamer  was  running  under  full  steam,  with  all  sails  set,  and 
the  wind  aft ; the  lights  were  set,  the  captain  on  deck,  men 
at  their  posts.  The  look-out  saw  a ship,  very  close  to  them, 
approaching  from  the  starboard.  The  steamer’s  whistle  was 
blown,  the  bell  rung,  and  the  helm  was  put  to  starboard, 
when  the  ship  ran  into  the  Lyonnaise  abaft  the  beam. 

The  Lyonnaise  foundered  in  thirty-six  hours  after  the  col- 
lision ; her  people  took  to  the  boats,  one  of  which,  with  a few 
passengers,  one  officer  and  three  seamen  only  were  saved. 

The  Adriatic  was  with  difficulty  kept  afloat,  and  carried 
into  Gloucester,  Mass. 

Captain  Durham  repaired  damages,  proceeded  to  Savannah, 
where  he  cleared  for  La  Ciofat , (near  Marseilles,)  France,  and 
arrived  on  the  16th  of  February,  1857.  On  the  21st  of  Feb- 
ruary his  vessel  was  attached  and  his  freight  seized  at  the 
suit  of  Messrs.  Gautier , Freres,  agents  for  the  Lyonnaise.  On 
the  28th  Captain  1).  was  summoned  before  the  Tribunal  of 
Commerce  of  Marseilles,  “ to  the  end  that  he  might  come  and 
“ hear  himself  condemned  to  the  payment  of  the  total  value 
“of  the  lost  steamer  Lyonnaise .”  (about  1,500,000  francs.) 

A plea  to  the  jurisdiction  was  argued  March  17th,  and  the 
French  Court  decided  they  had  authority.  Depositions  were 
taken  on  the  facts,  and  the  cause  was  heard  and  judgment 
rendered  on  the  2d  of  April,  in  favor  of  Captain  Durham. 
The  attachment  was  removed,  and  the  plaintiffs  were  ordered 
to  pay  five  hundred  francs  per  day  for  any  further  obstruction. 

From  this  Messrs.  Gautiers  appealed  to  the  Imperial  Court 
of  Aix.  On  the  12th  of  May  this  tribunal  referred  the  facts  to 
three  Experts.  Captain  D.  chose  one,  Captain  J.  S.  Martin  of 
the  Am.  barque  Enntie ; Messrs.  Gautiers  chose  Captain  Emile 


ADRIATIC  AND  LYONNAISE. 


9 


Vidal  of  the  French  marine,  and  the  Court  appointed  the 
third,  M.  De  Tonrnadre,  Captain  of  the  port  of  Marseilles. 
Their  commission  ordered  them  (after  first  being  sworn)  “to 
“ examine  all  the  documents,  and  in  view  of  all  the  facts  re- 
“ lated,  and  to  be  submitted,  to  give  their  opinion  on  the 
“ causes  of  the  collision,  and  on  the  fact  of  fault  and  impru- 
“ dence  to  be  imputed  to  one  or  the  other  of  the  captains  of 
“ the  two  vessels.” 

These  Commmissioners  met  July  2d,  took  the  oaths,  exam- 
ined the  protests,  depositions  and  documents ; went  on  board 
the  Adriatic,  examined  the  light,  and  its  position  at  the  time 
of  the  collision,  and  questioned  the  crew.  Their  report  was 
filed  on  the  9th  of  September,  1857. 

We  have  not  been  able  to  procure  a copy  of  this  document, 
but  we  have  the  statement  in  writing  of  its  contents  from 
Captain  Durham,  corroborated  by  the  verbal  explanations  of 
Captain  J.  Marks  of  this  city,  who  was  present.  Upon  this 
authority,  it  is  stated,  the  experts  decided  that  the  Lyonncnse 
violated  the  well-known  nautical  regulation,  by  putting  her 
wheel  to  starboard  instead  of  to  port,  and  endeavoring  to  pass 
to  the  left  instead  of  to  the  right.  They  also  reported,  that 
in  this  case , Captain  Durham  was  justified  in  attempting  to 
tack,  instead  of  leaving  it  entirely  to  the  steamer  to  avoid 
the  collision. 

Upon  the  report  the  case  was  argued  before  this  Appellate 
Court  in  December,  and  a copy  of  their  decision,  December 
27th,  1857,  is  before  us. 

The  Court  said:  “Considering  that  this  occurrence  took 
“ place  in  the  open  sea,  and  between  ships  of  different  nations. 
“ there  is  no  published  law  in  the  regulations  of  any  State  to 
“which  there  is  recourse:  That  captains  of  ships  ought  to 
“ take  all  precautions  not  to  render  dangerous  nor  obstruct 
“ navigation ; and  that  the  most  indispensable  of  these  pre- 
“ cautions,  at  night,  in  cloudy  weather,  is  to  indicate  the  course. 
“ In  the  absence  of  rules,  it  is  of  little  consequence  what 
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“ means  are  employed,  but  it  is  necessary  that  the  presence 
“ and  course  of  a ship  should  be  distinctly  shown.” 

They  say  the  Lyonnaise  showed  her  approach  and  course 
by  three  brilliant  lights,  while  the  Adriatic  did  not  show  hers; 
that  it  was  only  in  view  of  imminent  danger  a lantern  was 
lighted  on  board  of  her,  and  and  that  if  really  lighted , whether 
from  being  too  faint,  or  shown  in  an  improper  place,  or  hav- 
ing been  hoisted  too  late,  it  was  not  perceived  by  the  Lyon- 
naise, and  did  not,  therefore,  distinctly  indicate  to  this  ves- 
sel the  approach  of  another,  there  was  fault  on  the  part  of 
the  Adriatic.  That  to  this  the  collision  was  attributable,  and 
it  was  useless  to  consider  the  manoeuvres  of  both  ships  to 
avoid  a collision,  as  it  was  then  inevitable.  The  Court  there- 
upon condemned  Captain  Durham  and  his  vessel  to  indem- 
nify Messrs.  Gautiers , Freres,  for  the  entire  loss,  with  costs,  the 
latter  alone  amounting  to  about  two  thousand  four  hundred 
and  ninety-six  francs. 

The  decree  of  the  Imperial  Court  of  Aix  was  of  a legisla- 
tive character,  as  regards  indicating  the  course  at  sea,  a 
matter  not  even  at  this  day  established  by  common  consent. 
It  was  also  of  ex  post  facto  application.  It  was  in  utter 
disregard  of  the  rules  of  the  road,  adopted  by  all  nations. 
And  in  view  of  the  decisive  opinion  of  their  own  experts, 
thus  also  disregarded,  the  remark  of  the  Committee  of  the 
New  York  Chamber  of  Commerce,  (p.  10,)  however  severe, 
may  be  justifiable,  “ there  was  an  apparent  disregard  on  the 
“part  of  the  Appellate  Court  in  France  for  anything  but 
“ indemnity  to  the  owners  of  the  Lyonnaise.” 

THE  TUSCARORA  AND  ANDREW  FOSTER. 

The  Tuscarora,  Capt.  Dunlevy,  (1231  tons,)  left  Liverpool 
for  Philadelphia  on  the  27th  April,  1857.  At  midnight, 
on  the  28th,  she  was  off  Bardsey  island,  and,  according 
to  her  officers  and  crew,  was  steering  Southwest  half-West, 
with  the  wind  apparently  from  the  South  Southeast,  being 
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close  hauled  on  her  port  tack,  when  she  saw  a ship’s  light 
“ nearly  right  a-head,  and  about  a mile  distant.”  The  mate 
and  helmsman  said,  “a  little  on  our  lee-bow.” 

The  Andrew  Foster,  Capt.  Williams,  (1287  tons,)  of 
New  York,  bound  for  Liverpool,  at  the  same  time,  according 
to  her  officers  arid  crew,  was  heading  Northeast  by  East, 
having  the  wind  apparently  from  the  Southeast  by  East. 
She  was  of  course  close  hauled  upon  her  starboard  tack. 
She  saw  the  light  of  the  Tuscarora  “ at  about  a mile  distant, 
“ about  two  points  on  her  starboard-bow.” 

This  apparent  difference  in  the  direction  of  the  wind, 
and  in  the  bearing  of  each  other’s  lights,  is  easily  explained. 

Capt.  Perry,  of  the  British  schooner  Little  Fred,  who 
was  close  by,  testified,  “ the  wind  had  been  variable  as  the 
“ night  advanced,  until  it  came  out  from  the  Southeast  by 
“ East,  to  Southeast,  and  at  midnight  increasing,  with  dark 
“ squally  weather,  we  shortened  sail.”  His  Mate  says : 
“ Towards  midnight,  the  wind  had  veered  around  to  the 
“ southward  of  east,  and  at  midnight  it  was  Southeast  by 
“ East,  to  Southeast.  Our  vessel  was  close  hauled  as  she 
“ would  lay,  Northeast  by  East  half-East.” 

This  reduces  the  difference  about  the  wind  to  only  two 
points. 

Mr.  Rothery  (on  “Ship’s  lights,”  &c.,  p.  11)  well  remarks: 
“A  sailing  vessel,  by  her  own  motion,  brings  the  wind  (as 
“ it  is  called)  a little  ahead,  which  gives  her  the  idea  that 
“ she  is  going  nearer  to  the  wind  than  in  fact  she  is,  and 
“ consequently  that  the  vessel  approaching  her  has  the  wind 
“ more  free  than  in  truth  she  has.” 

The  course  of  the  wind  is  never  persistent  nor  accurately 
known.  The  courses  steered  by  the  compass  (subjected  to 
the  eyes)  would  be  pretty  certainly  observed.  It  appears  by 
both  statements  the  two  ships  were  coming  in  opposite 
directions,  upon  lines  within  half  a point  of  being  parallel. 

The  different  bearings  of  the  lights  might  be  caused  by 
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one  or  the  other  ship  lying  nearer  to  the  wind.  The  vessels 
were  probably  nearer  together  than  either  supposed. 

But  if  the  Foster  saw  the  stranger’s  light  two  points  on  her 
weather  bow,  one  mile  distant,  then  the  Tuscarora  was  673 
yards  to  windward  of  the  Foster’s  course. 

By  the  old  maritime  rule,  therefore,  the  Andrew  Foster 
was  to  keep  her  course.  By  no  rule  was  it  her  duty  to  star- 
board her  helm  and  go  to  the  left.  Yet,  in  the  collision 
that  ensued,  all  parties  concur  she  was  struck  upon  her  star- 
board bow,  about  the  cat-head. 

The  Andrew  Foster  foundered  and  sunk,  probably  within 
an  hour.  Her  people  (38)  were  picked  up  by  the  “ Little 
Fred  A 

The  Tuscarora  returned  to  Liverpool  to  repair  damages, 
and  on  the  9th  May,  1857,  was  libelled  in  Admiralty,  at  the 
suit  of  British  consignees,  owners  of  cargo  on  board  the 
Andrew  Foster , to  the  value  of  £8,000. 

The  whole  case,  in  print,  documents  and  proofs,  the  points 
of  counsel,  and  the  decision  of  the  Court,  are  before  this 
Committee,  and  from  these  the  following  facts  appear: 

Capt.  Williams,  of  the  Foster , testified,  (case,  p.  16,)  “ I 
“ thought  the  Tuscarora  would  pass  to  windward,  but  all  at 
“ once  she  kept  away,  as  if  to  cross  our  bows.  I heard  the 
“ mate  call  out,  “ hard  down  the  helm !”  Almost  immediately 
'•  after,  the  other  vessel  ran  into  us,  striking  us  ivith  her  stem 
“ on  our  starboard  bowT.  I then  ordered  the  helm  hard  up 
“ in  order  that  the  vessels  might  get  clear  ; the  other  vessel 
“ fell  along  our  starboard  side,  and  drifted  astern.” 

His  mate,  Adamson,  says : (p.  14,)  “ The  lookout  reported 
“ the  strange  sail  was  keeping  off.  I immediately  passed  the 
“ word  aft  to  the  Captain.  He  put  the  helm  down,  and  I 
“ know  this  was  done,  because  our  sails  began  to  shake  in 
“ the  wind.  Immediately  after  this  the  stranger  struck  us  a 
“ fair  stem-on  bloio  on  our  starboard  bow.  She  scraped  along 
“ our  starboard  side.” 
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The  sailors  speak  to  the  same  effect : “ She  came  stem-on 
“ into  our  starboard  bow,  nearly  at  right  angles  across.” 

On  the  other  hand,  Capt.  R.  M.  Dunlevy  (p.  23-4,)  testi- 
fied: “At  about  11.40  P.  M.,  the  second  officer  called  out  to 
“ me  there  was  a light  ahead.  1 instantly  ordered  the  helm 
“ to  be  put  hard  aport.  I saw  the  light  nearly  right  ahead, 
“ about  a mile  distant.  The  spanker  halyards  were  let  go. 
“ The  Tuscarora’ s helm  was  kept  hard  aport.  She  had  gone  off 
“ at  least  four  points  when  I saw  the  Andrew  Foster  coming 
“ down  on  our  port-side  before  the  wind,  and  slewing  round 
“ on  her  starboard  helm.  She  came  against  our  port-bow, 
“ about  ten  feet  forward  of  the  fore-rigging.  She  passed 
“ ahead.  The  Tuscarora  was  anchored  by  her  port  anchor, 
“ which  was  detached  by  the  blow,  and  ran  out  with  sixty- 
“ five  fathoms  of  chain.” 

His  second  officer  (Stephens,  p.  25)  said:  “No  collision 
“ could  possibly  have  occurred  unless  the  And  rein  Foster’s 
“ helm  had  been  starboarded,  which  I am  satisfied  was  done. 
“ The  Foster  sheered  ahead,  carrying  away  our  port  cat-head.” 

The  man  at  the  wheel  and  seamen  say:  “It  was  a sliding 
“ blow.  She  forged  ahead  of  us.” 

Here,  then,  was  the  decisive  fact,  about  which,  unfortu- 
nately, the  two  Captains  and  their  crews  were  at  direct 
variance. 

The  only  unbiassed  testimony  bearing  on  this  point  was 
that  of  William  Alexander , Surveyor  to  the  Liverpool  Under- 
writers, and  William  Pope , Surveyor  to  Lloyds,  who  (p.  26) 
testified,  that  on  the  7th  May,  1857,  they  surveyed  the 
Tuscarora  in  dock  at  Liverpool.  “ Her  port-bow  was  stove 
“in.  The  head,  cutwater,  &c.,  &c.,  carried  away.  Her 
“ starboard-bow  showed  no  mark.  There  was  no  damage  to 
“ the  bowsprit , except  a slight  bruise  on  the  port-side.  The 
“jib-boom  and  martingale  were  uninjured.  The  weight  of 
“ the  blow  she  received  was  on  her  port-how .” 

This  undeniable  evidence  was  conclusive,  that  the  state- 
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COLLISION  AS  STATED  BY  THE  ANDREW  FOSTER. 


ment  of  the  people  of  the  Andrew  Foster , about  “ a fair 
stern-on  Mow,”  “ at  right  angles ” to  their  ship,  was  absolutely 
untrue,  and  that  Capt.  Dunlevy  and  his  crew  were  certainly 
correct  when  they  said  “ it  was  a sliding  blow,”  “ on  their 
port  bow.” 

All  agree  the  Tmcarora  ported  her  helm,  and  at  the  time 
of  the  collision,  was  running  before  the  wind.  The  crew  of 
the  Foster  declare  she  afterwards  “ fell  alongside,” — “ drifted 
astern.”  “ She  scraped  our  starboard  side.”  I he  Tuscarora’s 
people  say  the  Foster  “ forged  ahead.” 

How  could  this  happen,  if  the  Foster  was  “ close-hauled  as 
possible,” — did  not  starboard,  but  actually  ported  her  helm,  so 
that  “ her  sails  were  shaking  V’  Then,  heading  more  to  the 
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eastward,  how  could  she  forge  ahead  against  the  wind,  and  the 
Tuscarora  back  astern,  with  her  anchor  out  X 

If  the  Foster  ported,  and  “her  sails  were  shaking,”  before 
the  collision,  (so  that  she  would  head  perhaps  East  Northeast,) 
then  Capt.  Dunlevy  was  guilty  of  the  stupidity  of  altering 
his  course  ten  points  or  more — nay,  almost  half  around  the 
compass.  lie  would  have  been  running  rather  east  of  north, 
in  order  to  strike  the  Foster  with  his  port-bow. 

But,  in  this  whole  case,  (outside  of  the  Andrew  Foster,) 
there  is  not  to  be  found  one  unbiassed  word,  or  a consistent 
probability,  to  impeach  the  plain  statement  of  Capt.  Dunlevy. 

The  foregoing  diagrams  will  place  before  the  eye,  these 
contradictory  representations  of  facts. 
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The  Judge,  Dr.  Lushington,  “ being  assisted  by  Captains 
“ Piggott  and  Pelly,  two  elder  brethren  of  Trinity,”  in  sub- 
stance said : 

The  case  must  be  determined  by  the  old  maritime  law. 
“ Gentlemen, — If  you  find  either  of  the  parties  making  a 
“ statement  palpably  contrary  to  the  truth,  and  which  you 
“ believe  to  be  decidedly  false,  it  does  throw  suspicion  upon 
“ the  other  parts  of  the  case.  It  may  be  desirable  to  bear 
“ that  argument  in  mind.” 

After  slurring  over  the  testimony  of  the  Surveyors,  he  con- 
tinued: “It  will  be  for  you  to  determine  whether  you  think 
“ it  possible  or  not  that  the  Andrew  Foster  could  be  sunk  by 
“ a sliding  blow  of  this  description. ”*  lie  then  referred  to 
the  statement  of  Capt.  Dunlevy : “ to  see  whether  it  is  con- 
“ sistent  with  truth  and  probability,” — quoting  part  of  his 
words,  particularly  about  the  Andrew  Foster , “ slewing  around 
“ on  her  starboard  helm.”  “I  confess  (said  the  learned  judge) 
“ I do  not  lcnow  how  A 

lie  argued  against  the  probability  of  all  having  hap- 
pened in  four  or  five  minutes,  as  suggested  by  counsel. 
“Gentlemen  can  you  believe  it!  If  you  believe  that,  and 
“ tell  me  so,  I shall  believe  the  Andrew  Foster  did  starboard 
“ her  helm,  and  produced  the  effects,  which  I confess  unless 
“ you  tell  me  so  I cannot  believe  by  possibility  to  have  taken 
“ place.” 

“ I must  ask  you  whether  the  Tuscarora  was  to  blame : 
“ whether  the  Foster  was  to  blame,  or  whether  they  were  both 
“ to  blame. 

“After  consultation, — 

“ Capt.  Piggott.  Tuscarora  wholly  to  blame. 

“ The  Court  pronounced  against  the  Tuscarora.” 


* Messrs.  Cope’s  line  of  Philadelphia  and  Liverpool  packets,  established  since  1823, 
has  always  been  composed  of  very  stout  ships,  well  built,  well  fitted,  and  singularly 
well  officered.  Capt.  Dunlevy  has  commanded  in  this  line  for  twelve  years — still 
retains  his  post — and  possesses  the  undiminished  confidence  of  his  Owners  in  his  in- 
tegrity and  seamanship,  notwithstanding  the  heavy  loss  inflicted  upon  them  by  the 
British  Court  of  Admiralty. 
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There  was  an  appeal  to  the  Privy  Council, — about  which 
the  less  said  the  better.  Decree  confirmed. 

The  effect  of  this  most  summary  decision,  in  favor  of 
British  claimants,  was  the  multiplication  of  suits  against  the 
American  owners  of  the  Tuscarora.  She  was  attached  in  the 
same  Court  for  sums  of  £1800,  and  of  £800 — and  again  by 
New  York  underwriters  to  the  amount  of  £23,000,  finding 
Dr.  Lushington’s  decision  ready  to  their  hands.  The  whole 
amount  of  these  claims  wTas  £33,600  sterling. 

On  the  6th  February,  1858,  application  was  made  to  this 
Admiralty  Court  for  a supersedeas  to  these  proceedings,  inas- 
much as  judgment  had  already  been  given  against  the  Tusca- 
rora to  her  full  appraised  value.  Dr.  Lushington  denied  the 
motion,  intimating  there  was  no  limitation  to  the  owners’ 
responsibility. 

The  case  was  taken  into  Equity  under  the  514th  section 
of  the  Shipping  Act  of  1854.  “ No  owner  of  any  sea-going 

“ ship  * * * * is  answerable  * * beyond  the  value  of  his 
“ ship  and  freight,  &c.”  The  Court  of  Chancery  decided 
that  this  limitation  did  not  apply.  “ The  British  Parliament 
“ could  not  intend  to  legislate  as  to  the  rights  and  liabilities 
“ of  foreigners.” 

Thus,  although  both  British  and  American  laws,  like  those 
of  most  civilized  countries,  establish  a limit  to  the  responsibi- 
lity of  a ship-owner,  it  was  denied  to  the  Messrs.  Cope. 

Without  disputing  the  principle,  that  Parliament  could  not 
properly  legislate  over  the  rights  and  liabilities  of  foreigners, 
and  assuming  that  nothing  was  due  to  comity,  it  might  be 
supposed  that  when  British  merchants  voluntarily  ship  goods 
on  board  an  American  vessel,  and  a collision  occurs  with 
another  American,  the  shippers  ought  to  be  bound  by  the 
laws  of  the  flag  they  select. 

It  is  observed  by  the  Committee  of  the  New  York  Chamber 
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of  Commerce  (p.  45.)  “If  Capt.  Dunlevy  (instead  of  having 
“ honestly  performed  his  duty)  had  wilfully  destroyed  the 
“ Andrew  Foster,  the  Tascarora  and  her  owners  would  probably 
“ have  escaped  liability.”  This  is  predicated  upon  another 
decision  by  the  same  learned  judge. 

A Danish  vessel  going  out  of  Liverpool  was  towed  about 
by  the  steam-tug  Druid  in  a violent  manner,  and  carried  out 
of  her  course,  whereby  she  was  damaged.  Dr.  Lushington 
held,  that  the  owners  of  the  English  steam-tug  were  not 
liable.  “No  such  liability  exists  where  the  servant,  though 
“ occupied  in  the  affairs  of  his  master  generally,  has  occa- 
sioned an  injury  by  his  violent,  wilful  and  malicious 
“conduct.”  (1  W.  Rob.  391.  6 Jurist,  144.) 

In  the  case  of  The  Pet  (a  British  vessel)  v.  the  Zollvercin 
(a  foreigner),  Dr.  Lushington  held  “ the  Zollcerein  clearly  to 
blame.”  The  question  was  whether  the  Pet  was  not  also  to 
blame.  She  had  kept  her  course,  when,  by  the  Merchant 
Shipping  Act,  she  ought  to  have  ported  her  helm.  The 
learned  judge  held,  that  the  other,  being  a foreign  ship,  the 
Act  did  not  apply.  The  English  vessel  was  not  bound  to 
port  her  helm.  (Shipping  Gazette,  25  April,  1856.) 

The  same  law  was  applied  in  the  case  of  the  Alert  (British) 
and  the  Active  (foreign),  lb.  29  Jan.  1857.  Also  in  the 
case  of  the  Camilla  (American)  and  the  Christiana  (British 
vessel.) 


RECOMMENDATIONS. 

It  was  suggested  by  Mr.  Lindsay,  that  all  maritime  nations 
should  agree  upon  one  system  of  general  laws  upon  the  sub- 
ject of  collisions,  and  that  the  minimum  valuation  (£15  per 
ton)  established  by  the  British  Act  of  1854,  should  be 
generally  adopted. 

The  Committee  of  the  New  York  Chamber  of  Commerce 
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(Nov.  21,  I860,)  considered  that  £10  per  ton,  would  he  a suffi- 
cient valuation  for  sailing  vessels,  and  £15  per  ton  for 
steamers,  freight  included. 

This  committee  believe  that  a £10  valuation  (freight  in- 
cluded) is  enough,  and  the  same  measure  should  be  applied 
to  steamers  and  sailing  vessels  alike.  Simplicity  in  the  rule  is 
of  the  greatest  importance. 

The  inferior  points  of  difference  between  the  statutes  of 
maritime  nations,  relative  to  the  mode  of  surrender,  or 
valuation  of  the  offending  vessel,  and  her  freight, — whether 
the  same  shall  be  fixed,  or  shall  he  ascertained  at  the  real 
value, — and  whether  before  or  after  collision,  could  all  be  easily 
accommodated. 

Whilst  it  is  self-evident  that  some  international  arrange- 
ment must  be  made  on  this  subject,  as  well  as  to  provide 
some  uniform  rules  of  the  road  at  sea,  and  a general  system 
of  sea-lights  and  signals  to  be  adopted,  it  is  not  less  important 
that  some  satisfactory  provision  should  be  made  to  secure  im- 
partial justice  in  the  administration  of  these  laws  where 
foreigners  are  concerned. 

By  the  British  Common  Law,  an  alien  indicted  for  murder 
has  (or  had)  the  right  of  demanding  a jury  de  medietate  linguae. 

In  these  cases  of  collision,  which  may  involve  the  ruin  of 
unoffending  foreign  ship-owners,  the  fact  of  delinquency  or 
default,  of  either  or  both  parties,  should  be  determined  by  a 
jury  of  experts,  composed  equally  of  fellow-citizens  or  sub- 
jects of  both. 

At  Marseilles  we  have  seen  the  experts  in  the  case  of  the 
Adriatic  (two  Frenchmen  and  one  American)  committed  no 
mistake.  And  this  Committee  will  venture  the  decided 
opinion  that  no  jury  of  experts,  de  medietate , would  have  ar- 
rived at  the  decision  on  the  facts  pronounced  by  the  British 
Court  of  Admiralty  in  the  case  of  the  Tuscarora . 
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LIGHTS  AT  SEA. 

Mr.  Lindsay  stated  that  within  three  years  the  British 
Government  had  established  a new  system  of  signals  and  signal 
lights  to  be  carried  by  vessels,  which  answered  very  well,  and 
had  been  adopted  by  some  other  nations. 

The  new  lights  adopted  by  the  British  may  be  a material 
improvement  upon  the  old.  Yet  it  is  suggested  they  are  not 
the  best  that  can  be,  or  probably  even  that  have  been, 
proposed. 

They  use  two  colored  lanterns,  one  on  each  bow  : that  is 
— a green  light  on  the  starboard,  and  a red  light  on  the  port 
cat-head.  But  it  is  said  the  place , and  the  mode , of  carrying 
these  fixed  lights  are  objectionable.  The  slightest  heel  of  the 
ship  lessens  their  visibility.  A heavy  breeze  renders  them  at 
times  hardly  discernible  on  the  plane  of  the  horizon  ; and 
both  lights  must  be  seen  to  indicate  directly  approaching 
danger. 

There  is  an  Act  of  Congress,  3d  March,  1849,  relative  to 
the  navigation  of  our  inland  lakes.  It  prescribes  white, 
red  and  green  lights,  to  be  fixed,  under  certain  circumstances. 
(Brightly’s  Dig.  1858,  p.  G55.) 

American  ships  at  sea  voluntarily  carry  a white  bowsprit 
cap  lantern.  They  are  not  obliged  to  use  colored  lights  to 
indicate  their  course,  as  is  certainly  desirable. 

Lieutenant  Ammen  of  the  U.  S.  Navy,  has  brought  to 
notice  a lantern  that  possesses  manifest  advantages.  It  has 
been  highly  approved  by  a special  committee  of  the  Boston 
Board  of  Trade  (of  which  B.  B.  Forbes,  Esq.,  was  chairman,) 
February  1,  1858, — also  by  a committee  of  the  Baltimore 
Board  of  Trade,  October  19,  1860,  and  by  the  Philadelphia 
Board  of  Marine  Surveyors,  after  experimental  tests,  Novem- 
ber 14,  1860. 

Lieutenant  Aaimen’s  lantern  has  a single  strong  light,  exhi- 
biting three  colors  separately  in  compartments — white  in  front, 
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green  on  the  right,  and  red  on  the  left  or  port  side.  This 
lantern  is  suspended  on  gimbals  * not  unlike  those  of  a corn- 
pass. 

A white  light  is  visible  at  twice  the  distance  of  any  other, 
especially  in  fogs.  In  this  lantern  it  tells  the  direct  approach 
of  a stranger,  end  on,  and  warns  of  danger.  The  other 
lights,  green  or  red,  advise  that  he  is  steering  to  the  right  or 
to  the  left.  Experiments  made  at  from  one  tenth,  to  two 
and  three  tenths  miles  have  shown  that  a change  of  only  a 
quarter  of  a point  is  sufficient  to  alter  the  appearance  of 
the  light  from  one  color  to  another. 

It  is  proper  to  observe  that  Lieutenant  Ammen,  seeks  no 
pecuniary  advantage  from  his  patent,  at  home  or  abroad. 
His  position  is  disinterested  and  honorable  to  him.  After 
as  full  an  examination  of  the  subject  as  we  have  been  able  to 
give,  the  Committee  are  of  opinion  this  signal  lantern  pos- 
sesses very  great  merit,  and  that  it  deserves  more  extended 
experiment  at  sea  by  the  United  States  authorities. 

English  coasters  indicate  their  course  on  either  tack  by  the 
horn  or  bell.  It  is  proposed  that  steamers  should  sound 
by  the  whistle,  their  approximate  direction,  as  is  done  by  the 
fire-alarm  bells  in  American  cities. 

It  is  also  well  suggested  by  Lieutenant  Ammen,  that  some  re- 
cognized signals  should  be  agreed  upon,  to  let  it  be  known  when 
help  is  needed  after  a collision.  This  Committee  concur  that 
under  almost  any  circumstances,  the  heartless  abandonment  of 
an  injured  vessel  and  her  crew  to  their  fate,  should  subject 
the  offender  to  the  severest  punishment,  as  it  does  to  general 
condemnation. 

It  is  most  desirable  that  an  international  convention  should 
arrange  all  these,  and  other  matters,  to  be  followed  by  the 
uniform  legislation  of  maritime  nations. 


* Twin  axial  pivots.  Gimmew,  Holhjband,  1593  : and  Howell,  1660  : Gimmel, 
Johnson  : Gimbals,  Richardson,  1837  ; Gemels  and  Gimmals,  Halliwell,  1852  ; from 
Gemellus. 
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SHIPPING  OFFICES. 

Mr.  Lindsay  urges  upon  the  United  States  the  adoption  of 
the  provisions  of  the  British  Merchant  Shipping  Act  of  1854. 

The  Parliamentary  Report,  (7th  August,  I860,)  states  this 
enactment  was  intended  “ to  secure  a registry  of  the  seamen 
“ available  at  all  times  in  the  United  Kingdom ; to  facilitate 
“ the  engagement  of  seamen  ; to  prevent  crimping  ; and  to 
“ secure  the  presence  of  the  men  on  board,  after  engagement. 
u The  shipping  offices  are  an  essential  part  of  the  machinery 
“ necessary  for  the  Royal  Naval  reserve.” 

The  report  concedes  these  offices  have  not  secured  an  accu- 
rate registry,  nor  abated  desertion,  except  at  Liverpool,  where 
offenders  are  prosecuted.  It  deplores  that  British  seamen 
will  transfer  their  services,  and  often  their  allegiance  to  a 
foreign  flag.  It  hesitates  about  recommending  additional 
coercive  measures,  “ which  might  further  alienate  their  feel- 
“ ings  of  attachment  to  the  service.”  Ship-owners  and  cap- 
tains already  decline  to  put  the  law  in  force.  In  foreign 
countries  British  consuls  have  still  less  power.  Such  is  the 
information  given. by  the  report,  and  from  other  sources, 
there  appears  to  be  great  diversity  of  opinion  about  the 
advantages  of  compulsory  shipping  offices. 

This  Committee  will  agree  that  any  philanthropic  sugges- 
tions of  effective  means  to  improve  the  condition,  the  char- 
acter and  good  conduct  of  seamen, — to  induce  them  to  make 
provision  for  their  families, — to  protect  them  from  crimps, 
plunderers,  and  oppressors  in  every  form, — and  other  measures 
for  the  benefit  of  the  mercantile  and  naval  service,  are  emi- 
nently entitled  to  the  attention  of  the  government; — still 
there  may  be  some  question  how  far  these  are  propeidy 
matters  of  international  treaty,  which,  if  once  made,  perhaps 
could  not  be  abrogated.  The  whole  subject,  (in  connexion 
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with  that  adverted  to  under  the  next  head,)  is  worthy  of 
investigation  by  the  National  Legislature. 


CRIMES  ON  SHIPBOARD. 

Much  of  the  clamor  in  foreign  newspapers,  about  outrages 
committed  upon  seamen  in  American  vessels,  has  plainly  origi- 
nated in  jealousy,  and  has  been  intended  to  discourage  the 
preference  given  by  European  seamen  to  American  ships.  So 
far  from  its  being  true  that  American  officers  are  more  over- 
bearing and  violent  in  temperament  than  others,  the  reverse 
is  nearer  the  fact.  As  a class  the  captains  and  mates  of 
American  vessels  will  compare  most  favorably  in  all  honorable 
qualities  with  those  of  other  nations.  Nevertheless,  all  will 
agree  that  crime  and  oppression  at  sea  should  meet  with 
prompt  punishment.* 

It  might  be  the  subject  of  convention  among  the  nations 
that  Consuls  should  be  invested  with  judicial  power  to  greater 
extent,  over  ships  and  crews  of  their  own  country.  They 
might  be  clothed  with  authority  to  issue  precepts  of  summons 
or  arrest,  (to  be  executed  by  the  local  authority)  in  eases  of 
disputes  about  wages,  shipment,  desertion  and  even  crimes. 
Similar  powers  under  Special  circumstances  are  conferred  by 
law  upon  our  Consuls  in  China  and  Turkey.  (Brightly’s 
Dig.  1858,  p.  181,  &:c.)  In  criminal  cases,  where  it  would  be 
desirable  to  send  the  offenders  home  for  trial,  and  where  great 


* After  careful  inquiries,  it  appears  that  in  the  United  States’  coasting  trade,  sea- 
men’s wages  are  about  seven  per  cent,  higher  than  the  highest  ("even  in  colliers}  in 
England.  On  foreign  voyages,  seamen’s  wages  will  average  over  twenty-eight  per 
cent,  higher  in  the  American,  than  in  the  British  Mercantile  Marine.  The  wages 
commonly  paid  to  German  and  Baltic  seamen  are  not  more  than  half  the  wages  paid 
in  our  vessels.  In  American  ships  the  men’s  provisions  are  usually  of  the  best 
quality,  and  supplied  without  restriction.  This  is  not  true  of  others. 

As  a consequence,  a large  number  of  foreign  seamen,  (and  many  of  the  worst  sort) 
are  employed  in  American  ships.  Insubordination,  mutiny  and  desertion  are  of 
frequent  occurrence.  The  laws  for  the  protection  of  the  interests  involved  are  very 
imperfect.  Valuable  suggestions  have  been  presented  to  us  ; but  the  held  of  inquiry 
is  almost  too  extensive  for  this  Report. 
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inconveniences  arise  by  reason  of  the  separation  and  absence 
of  witnesses,  these  Consuls  might  be  authorised  to  take  the 
testimony  of  witnesses  on  both  sides,  of  course  only  in  the 
presence  of  the  accused  and  of  his  counsel,  face  to  face,  and 
open  to  free  and  fair  cross-examination  according  to  the  rules 
of  law.  This  testimony,  in  writing,  properly  authenticated, 
might  be  sent,  with  the  offenders,  home,  and  be  made  good 
evidence  in  any  trial. 

A ship’s  deck  is  part  of  the  soil  of  the  country  she  belongs 
to,  and  in  no  respect  is  it  desirable  that  any  stranger  should 
exercise  jurisdiction  thereupon. 

COMPULSORY  PILOTAGE,  LIGHT  DUES  AND  TONNAGE  TAX. 

Compulsory  pilotage,  and  half  pilotage,  exist  by  local  re- 
gulation at  most  of  the  ports  in  the  United  States.  These 
local  regulations  are  under  State  laws,  sanctioned  by  Congress, 
until  further  provisions  be  made  by  national  authority. 
(Brightly,  p.  757.) 

The  abolition  of  the  British  charges  for  “ passing  tolls,” 
“light  dues”  and  compulsory  pilotage  is  proposed  by  Mr. 
Lindsay,  but  as  a consideration  for  the  surrender  by  the 
United  States  of  the  coasting  trade  to  British  competition. 

The  American  government  asked  no  compensation  from 
others,  for  abolishing  the  old  charges  of  “light  money”  upon 
foreign  vessels. 

The  fees  paid  by  United  States  vessels  for  lights,  or 
dues,  on  the  British  coast,  of  no  value  to  them,  have  long 
been  onerous  Mr.  Lawrence  stated  to  Lord  Palmerston, 
that  the  United  States  steamers  Herman  and  Washington,  were 
charged  for  British  lights  £800  per  annum,  for  merely 
touching  at  Southampton  on  their  way  to  Bremen.  One  New 
York  firm,  employing  sixteen  ships  to  and  from  Liverpool, 
paid  annually  £2,498,  and  another  £2,250,  toward  the  British 
“ light  dues .”  Altogether,  between  1840  and  1850,  American 
vessels  have  been  taxed  £234,000,  nominally  for  British 
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“ light  dues''  but  a large  proportion  of  which  was  applied  to 
local  municipal  purposes. 

Mr.  Lindsay  in  his  New  York  address,  estimated  the 
amount  now  paid  annually , for  these  imposts  upon  American 
ships  at  a sum  close  upon  a million  of  dollars. 

Judging  from  the  statements  of  the  Report  on  Merchant 
Shipping,  7 August,  I860,  the  strong  probability  is  that  all 
these  impositions  on  commerce  will  be  swept  away  by  Act  of 
Parliament.  Under  existing  treaties,  it  is  unlikely  that  any 
discrimination  against  foreign  shipping  can  occur.  If  other- 
wise, a proper  remedy  would  be  to  restore  the  Act  of  Con- 
gress of  27th  March,  1801,  as  regards  British  vessels. 
(Brightly,  p.  651,  653.) 

On  the  subject  of  compulsory  pilotage,  the  report  in  question 
(written  by  Mr.  Lindsay)  is  suggestive  and  interesting. 

An  Act  of  Parliament  was  passed  in  1849,  authorizing 
the  local  pilotage  authorities  to  grant  licenses  to  competent 
masters  and  mates  of  ships  which  should  free  them  from  com- 
pulsory pilotage.  In  lb53,  and  1854,  the  British  Board  of 
Trade  were  authorized  to  grant  such  licenses.  The  numbers 
thus  licensed  are  continually  increasing. 

It  appears  that  in  the  pilotage  district  of  New  Castle,  Eng- 
land, where  the  voluntary  system  is  in  full  operation,  where  the 
navigation  is  difficult,  and  at  times  dangerous,  no  incon- 
venience results.  The  demand  for,  and  supply  of  licensed 
pilots  is  not  diminished,  but  is  greater,  and  better  than  at 
other  places  where  pilotage  is  compulsory. 

The  report  says,  “ As  regards  the  main  question  of  volun- 
“ tary  or  compulsory  pilotage,  after  weighing  most  attentively 
“ all  the  arguments  on  the  subject,  your  committee  have  ar- 
“ rived  at  the  conclusion  that  a system  of  voluntary  pilotage 
“ might  be  safely  established  in  most  parts  of  the  empire. 
“We  have  had  convincing  evidence  that  where  this  system 
“ prevails  the  supply  of  pilots  is  more  abundant,  their  effi- 
“ ciency  is  in  no  way  inferior,  and  the  rates  generally  lower  than 
“ at  any  of  the  ports  where  compulsory  pilotage  is  still  in 
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“ force.  At  Cork,  where  pilotage  is  voluntary,  there  are  one  hun- 
“dred  and  three  pilots.  At  Falmouth,  where  quite  as  many 
“ vessels  call  for  orders,  and  pilotage  is  compulsory,  there  are 
“ only  thirty-six  pilots,  who  appear  to  be  less  vigilant,  and  who 
u demand  higher  rates  for  their  services,  although  it  is  an 
“ open  place,  tree  from  any  danger.  Where  pilotage  is  com- 
pulsory, it  is  generally  the  practice  to  limit  the  number  of 
“ pilots,  to  prevent  them  from  accepting  a less  sum  than  the 
“fixed  rates,  to  make  it  compulsory  on  each  pilot  to  take  his 
“ turn,  and  accept  employment.  If  all  this  were  abolished, 
“ the  probable  consequence  would  be  that  more  men  would 
“ offer,  and  the  supply  would  adapt  itself  to  the  demand.” 

These  facts  and  reasonings  have  great  value,  and  deserve 
serious  consideration  in  the  United  States.  We  are  of  opin- 
ion that  compulsory  pilotage  should  be  everywhere  abolished. 


BELLIGERENT  RIGHTS  AT  SEA. 

Upon  the  facts  and  arguments  presented  under  this  head 
in  the  Parliamentary  Report,  (7  August,  I860,)  it  appears 
very  probable  that  Great  Britain,  along  with  the  other  mari- 
time nations  of  the  earth,  will  finally  agree  to  incorporate 
among  the  principles  of  the  law  of  nations,  the  proposition 
(which  originated  with  Mr.  Marcy,  when  United  States  Sec- 
retary of  State.)  that  “ All  primate  properly , not  contraband  of 
tear,  shall  be  exempt  from  capture  at  sea”  This  was  the  con- 
dition upon  which  the  United  States  government  offered  the 
European  nations  to  join  in  abolishing  privateering. 

“ Great  Britain,  (says  the  Report,)  formerly  asserted  prin- 
“ ciples  of  the  law  of  nations  with  reference  to  the  rights  of 
“ belligerents  and  neutrals,  though  other  nations  defended 
“ maxims  in  some  point  differing  from  our  own.” 

Half  a century  ago,  the  United  States  (virtually  the  only 
neutral  nation),  contended  for  the  principle  that  “ free  ships 
make  free  goods.”  At  last  in  1856,  (the  Report  says,)  “ the 
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“ United  States  obtained  a recognition  by  the  nations,  of  the 
“ rights  of  neutrals,  for  which  she  contended  during  hostilities. 
“ Great  Britain  has  surrendered  her  rights  without  any  equi- 
“ valent.”  “ Her  ship-owners  will  therefore  be  placed  at  an 
“immense  disadvantage  in  the  event  of  a war  with  any  im- 
“ portant  European  power.  In  fact,  should  the  declaration  of 
“ Paris  remain  in  force  during  hostilities,  the  whole  of  our 
“ carrying  trade  would  be  inevitably  transferred  to  American 
“ and  other  neutral  bottoms.” 

“ At  a recent  period,  upon  a mere  rumor  of  war  in  Europe, 
“American  and  other  neutral  ships  received  a decided  pre- 
ference in  being  selected  to  carry  produce  from  distant 
“ ports  to  Europe,  whereby  British  ship-owners  were  seriously 
“ prejudiced.” 

“ The  international  law,  therefore,  cannot  remain  in  its  pre- 
“ sent  state,  for  whilst  England  may  be  involved  in  any  great 
“ European  war,  the  United  States  is  almost  certain  to  be 
“ neutral ; and  thus  our  great  maritime  rival  would  supplant 
“ us  in  the  carrying  trade.” 

“ We  must  then  (say  this  Parliamentary  committee),  either 
“ secure  the  immunity  of  merchant  ships  and  cargoes  from 
“ depredations  of  privateers  or  national  cruisers  during  hostili- 
“ ties,  or  we  must  revert  to  our  ancient  rights  ; whereby  re- 
“ lying  upon  our  maritime  superiority,  we  may  capture 
“ enemies’  goods  in  neutral  ships,  and  prevent  other  nations 
“ from  seizing  the  carrying  trade.” 

Again.  “ As  matters  stand,  England  is  under  all  the  dis- 
advantages of  the  want  of  pledges  by  the  United  States,  to 
“ refrain  from  privateering,  or  from  the  attempt  to  break  a 
“ blockade,  which  a sense  of  self-preservation  might  compel 
“ Great  Britain  to  establish  ; powers  so  unpledged  would  be  in 
“ a position  to  inflict  the  deepest  injury  on  British  interests, 
“ under  the  same  unjustifiable  pretences  as  were  put  forth  during 
“ the  war  at  the  commencement  of  the  present  century.” 

“ This  country  has  at  all  times  a much  larger  amount  of 
“ property  afloat  than  any  other  nation.”  And  accordingly 
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the  committee  hope  Parliament  “ will  agree  with  them,  that 
“ in  the  progress  of  civilization,  and  in  the  cause  of  humanity, 
“ the  time  has  arrived  when  all  private  property,  not  contra- 
“ band  of  war  should  be  exempt  from  capture.” 

This  parliamentary  report  bears  the  signatures,  or  has  the 
approval,  of  sixteen  out  of  seventeen  of  the  most  liberal  and  in- 
fluential  members  of  the  House  of  Commons. 

The  stigma  about  “ unjustifiable  pretences”  refers  to  the  con- 
dition of  things  fifty  odd  years  ago,  under  the  Orders  in  Coun- 
cil of  the  British  Ministry,  which,  with  other  outrages,  led  to 
the  war  of  1812,  between  the  United  States  and  Great  Britain. 

A reference,  however,  to  “ An  Inquiry  into  the  causes 
“ and  consequences  of  the  Orders  in  Council,”  &c.,  by  Alex- 
ander Baring,  Esq.,  M.  P.,  London,  1808,  now  before  us, 
(written  in  answer  to  “ War  in  Disguise,”)  would  dispose  of 
this  accusation  against  the  American  people.  “ I maintain,” 
(says  Mr.  Baring,  p.  45,)  “ without  fear  of  contradiction  from 
“any  person  acquainted  with  the  commerce  of  America,  that 
“ this  character,  as  it  respects  the  country,  is  totally  un- 
bounded.” (p.  97.)  “ Instead  of  accusing  the  Americans  of 

“advancing  extravagant  pretences,  we  should  rather  accuse 
“ ourselves  of  taking  advantage  of  the  unprotected  state  of 
“ their  commerce  to  harass  it  by  a systematic  course  of  the 
“ most  arbitrary  vexations.” 

Although  Sir  W.  Scott,  afterwards  Lord  Stowell,  on  the 
Admiralty  Bench,  (who  had  laid  the  foundation  of  a princely 
fortune  by  fees  accruing  in  prize  causes,*)  deemed  it  “ extreme 
indecency”  to  admit  the  possibility  that  these  orders  in  coun- 
cil could  be  in  contravention  of  international  law,  they  are 
now  admitted  by  writers  upon  the  laws  of  nations  to  be  wholly 
indefensible.  In  1847,  Chief  Justice  Campbell,  (now  Lord 
Chancellor  of  England,)  used  the  following  language:  “These 
“orders  in  council  were  grievously  unjust  to  neutrals;  and  it 
“ is  now  generally  allowed  that  they  were  contrary  to  the  law 


* Lives  of  Lords  Stowell  and  Eldos,  by  W.  E.  Surtees,  p.  88. 


REGISTRY  AND  SALE  OF  SHIPS. 


29 


“ of  nations,  and  even  to  our  own  municipal  law.”  (. Lives  of 
the  Chancellors , vol.  vii.,  p.  218.) 

Such  is  the  atonement  now  made  by  Great  Britain,  for  the 
plunder  from  a peaceful  neutral  of  an  amount,  estimated  (says 
Mr.  Everett )*  at  one  hundred  millions  of  American  property; 
the  vexation  of  our  citizens'  in  courts  of  Admiralty  and  Vice- 
Admiralty  all  around  the  globe;  the  impressment  of  our  sea- 
men to  fight  her  battles,  and  the  expense  and  blood  of  a war. 

Shall  this  ever  be  repeated!  or  shall  Mr.  Marcy’s  proposal, 
indicating  to  civilization  a step  in  advance,  now  finally  pre- 
vail! There  ought  not  to  be  much  hesitation  about  the 
answer. 


REGISTRATION  OF  SHIPS. 

Mr.  Lindsay  proposes  that  British,  and  all  other  foreign 
ships  shall  be  entitled  to  entry,  registry  and  sale  in  the 
United  States,  upon  an  exact  footing  in  all  respects  with 
American  vessels. 

But,  if  it  be  true,  as  the  Parliamentary  Report  informs  us, 
that  “steam  power  is  manifestly  destined  to  occupy  the  first 
“ place  in  the  navigation  of  ships,  whether  of  trade  or  of  war”, 
— if  “it  is  satisfactory  to  consider  that  the  capital,  shill  and 
“ material  resources  of  Great  Britain  in  both  iron  and  coal, 
“ (the  essential  elements  of  steam  propulsion)  will  enable  her 
“ to  compete  with  any  nation”, — if,  as  it  further  declares,  “the 
“ first  cost  of  building  sailing  vessels  is  as  low  in  this  country 
“ (England)  as  it  is  in  any  other ; while  it  is  undoubted,  that 
“ steamers  can  be  built  in  the  United  Kingdom  at  much 
“ less  comparative  expense,  and  are  greatly  superior  to  any 
“ produced  abroad,” — then,  it  may  deserve  consideration  on 
national  grounds,  whether  British-built  ships  should  be  allowed 
to  interfere  with  ship-building  in  the  United  States.  Mr. 
Lindsay  himself,  in  his  book  on  “Our  Merchant  Shipping,” 


* Speech.  New  York  Times,  July  7,  1860. 
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(London,  I860,)  at  page  213,  says  to  his  British  countrymen: 
“ We  must  not  permit  a morbid  humanity  to  destroy  our  pros- 
“ pects,  for  it  is  by  means  of  steam  and  iron  which  we  can 
“ produce  to  y renter  adcantaye  than  any  other  country , that  we 
may  hope  ultimately  to  make  any  other  nation  succumb  to  our 
“ maritime  supremacy .” 

The  same  sort  of  reasoning  is  explanatory  of  most  of  the 
British  homilies  upon  free  trade,  so  continually  urged  upon 
other  nations. 


COASTING  TRADE. 

Mr.  Lindsay  informs  us,  that  since,  by  the  repeal  of  the 
British  Navigation  Acts,  their  coasting  and  colonial  trade  has 
been  thrown  open  to  the  world  upon  equal  terms,  influential 
men  in  England,  and  among  them  “ the  most  advanced  tree 
traders,”  feel  very  keenly  their  exclusion  from  the  American 
coasting  trade,  and  particularly  that  the  trade  between  the 
Atlantic  and  Pacific  coasts  of  the  United  States  should  be  so 
denominated. 

The  Constitutional  provision,  that  “ no  preference  shall  be 
“ given  by  any  regulation  of  commerce  or  revenue  to  the 
“ ports  of  one  State  over  those  of  another,”  would  perhaps 
alone  prevent  any  exception  in  favor  of  the  California  trade. 

It  is  incorrect  to  suppose  that  Great  Britain  has  en- 
tirely thrown  open  her  inter-colonial  trade  to  the  world.  By 
the  Act  of  Parliament  of  1853,  sect.  163,  “No  goods  or  pas- 
“ sengerssshall  be  carried  from  one  port  of  the  same  possession 
“ of  any  British  possession  in  Asia,  Africa,  or  America,  ex- 
“ cept  in  British  ships.”  There  is  a power  reserved  to  the 
Crown  to  throw  open  such  trade  upon  the  address  of  the 
Colonial  Legislature.  But  Mr.  Lindsay,  in  his  book,  (at 
note,  page  37,)  says,  “ No  order  in  council  has  yet  been  issued 
“to  that  effect  as  regards  the  British  possessions  in  North 
“America.” 
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An  Act  of  Congress  was  passed  2d  of  March,  1831,  (Bright- 
ly, p.  655,)  to  equalise  tonnage  duties  upon  British  colonial  ves- 
sels, &c.,  with  our  own,  entering  from  Canada,  otherwise  than 
by  sea.  It  also  provided  for  certain  reciprocity  in  relation  to 
merchandise, — but  the  spirit  of  the  arrangement  has  been 
almost  completely  evaded  by  the  Canadian  Legislature.  (See 
Canadian  Directory , 1857-8,  pp.  971  to  975.) 

The  free  navigation  of  the  St.  Lawrence  (contrary  to  the 
comity  if  not  against  the  law  of  nations)  has  been  steadfastly 
denied  by  the  British  to  the  people  of  the  United  States. 

On  the  30th  of  December,  1858,  the  ship-owners  of  thirty- 
eight  principal  ports  of  Great  Britain  addressed  the  Queen, 
asking  for  the  enforcement  of  retaliatory  prohibitions  against 
non-reciprocating  nations. 

They  were  answered,  at  great  length,  by  the  Lords  of  the 
Privy  Council,  l()th  of  March,  1857,  declining  to  exercise 
their  discretionary  power:  “My  lords  do  not  believe  that 
“ any  retaliatory  measures  could  be  adopted  against  the  ship- 
ping of  the  United  States  with  any  advantage.” 

The  ship-owners  replied  20th  of  May,  1859,  with  consider- 
able earnestness.  They  showed  by  figures,  that  during  five 
years  prior  to  the  repeal  of  the  Navigation  Act  in  1850,  and 
under  protection, 

From  1844  to  1848,  British  tonnage  increased  1,860,956 
tons,  or  seventy-three  per  cent;  and,  at  the  same  time, 

Foreign  tonnage  increased  895,666  tons,  or  eighty-eight  per 
cent. 

Whilst,  during  five  years  of  competition,  following  the  re- 
peal, namely, 

From  1854  to  1858,  British  tonnage  increased  1,778,163 
tons,  or  forty  per  cent,  and,  during  the  same  period, 

Foreign  tonnage  increased  2,547,151  tons,  or  one  hundred 
and  thirty-three  per  cent. 

They  further  say,  “ the  plain  truth  is,  whilst  the  tonnage 
“of  the  British  empire,  which  in  1846  was  3,817,112  tons, 
“had  advanced  in  1856  to  5,313,436,  (or  1,495,324. tons  in- 
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“crease,)  the  tonnage  of  the  United  States  alone,  which  in 
“ 1846  was  2,563,084  tons,  had  advanced  in  1856  to  4,871,653 
“ tons,  (or  2,308,569  tons  increase,)  and  is  now  equal  to  that 
“ of  Great  Britain.” 

The  Privy  Council  replied  7th  July,  1859;  and  the  sub- 
ject was  referred  to  the  Committee  of  the  House  of  Commons, 
whose  report,  7th  of  August,  1860,  has  been  so  often  re- 
ferred to. 

In  answer  to  the  proposition  to  retaliate  upon  American 
shipping,  this  Committee  evince  indeed  not  much  disinclina- 
tion, but  they  frankly  declare,  “ it  is  impracticable.”  “The 
“ power  of  our  possessions  abroad,  and  the  growing  independ- 
“ ent.  feelings  of  our  colonists,  would  revolt  against”  (an  exclu- 
sive system)  “ which  might  endanger  the  tenure  of  our  other 
“ possessions,  now  growing  every  day  more  and  more  power- 
“ ful.”  The  proposal  is  therefore  unhesitatingly  rejected. 

The  Committee,  however,  are  much  exercised  upon  British 
grievances.  They  say:  “British  ship-owners  have  the  morti- 
“ fication  to  see  foreign  ships  resort  to  their  own  colonies,  and 
“ secure  much  higher  freights  than  our  own  ships  when  cliar- 
“ tered  to  a port  in  Europe.” 

One  witness  before  them  said : “ It  is  very  galling,  indeed, 
“ and  is  enough  to  break  one’s  heart  to  see  my  ship  lying  in 
“Calcutta  getting  15s.  per  ton,  and  a French  ship  lying  along 
“side  getting  60s.,  70s.,  and  80s.  per  ton.” 

“ The  difference  of  freight  gained  by  French  ship-owners  in 
“ the  Mauritius  trade  alone,  during  one  season,  has  been  esti- 
“ mated  at  £300,000.” 

The  report  says : “ Though  the  largest  proportion  of  that 
“amount  falls  upon  the  French  consumer,  the  obvious  injus- 
“ to  the  British  ship-owner  needs  no  comment.” 

But,  did  it  not  help  the  French  marine'?  Surely  that  was 
a national  object,  quite  as  fair  as  seeking  “to  make  other 
“ nations  succumb  to  British  maritime  supremacy.” 

The  report  continues:  “Were  the  colonies  equally  open  to 
“ the  vessels  of  both  nations,  both  would  gain  the  advantage  of 
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“ this  enlightened  policy,  and  it  would  do  much  to  strengthen 
“ their  friendly  relations  and  increase  their  commerce.” 

No  practical  solution  of  the  difficulty  presented  itself  to 
the  Committee,  but  they  urge  the  Ministry  to  press  upon 
foreign  powers  the  free  trade  policy,  with  a view  to  cement 
their  political  relations. 

No  doubt  such  philanthropic  considerations  are  very  amia- 
ble ; but  these  are  not  the  motives  that  regulate  the  acts  of 
nations. 


FREE  TRADE. 

The  nations  may  fairly  decline  to  accept  the  challenge  of 
Great  Britain  to  an  open  commercial  field,  now  only  offered 
when  her  superior  facilities  and  experience,  her  cheaper  capi- 
tal and  labor,  encourage  in  her  the  hope  to  cripple  opposition. 

Most  of  the  issues  of  this  free  trade  doctrine  necessarily  in- 
volve considerations  of  a political  and  national  character. 

If  all  the  human  race  were  truly  a band  of  brothers ; if  not 
a weapon  of  war,  nor  a national  flag  existed  upon  earth ; if 
no  exterior  object  could  engage  mankind  but  to  subdue  the 
elements  and  reduce  them  to  serve  the  comforts  and  conve- 
niences of  life,  perhaps  even  then  there  might  be  some  uncer- 
tainty whether  the  doctrine  of  absolutely  free  trade  would  be 
of  universal  application. 

But  if  any  one  nation  is  found  establishing  strongholds  in 
every  sea,  as  if  to  ‘rule  the  waves;”  if  her  most  liberal  and 
“advanced  free  traders”  are  only  breathing  “ maritime  supre- 
macy if  steam  and  iron  as  well  as  gold  are  among  the  unde- 
niable ingredients  of  strength,  and  if  the  superiority  must 
really  be  decided  in  the  machine  shops  of  the  world,  then,  any 
people  who  shall  neglect  to  foster  at  home  these  and  all  other 
elements  of  self-defence  are  hardly  worthy  of  a national  inde- 
pendence. 
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CONCLUSION. 


The  Committee  will  not  close  this  report  without  the  re- 
mark, that  although  they  have  been  constrained  to  differ  with 
Mr.  Lindsay  in  some  material  particulars,  we  have  concurred 
with  him  in  many  of  the  greatest  importance.  The  Phila- 
delphia Board  of  Trade  united  in  a very  general  expression 
of  respect  for  his  motives  and  exertions.  We  believe  that 
such  friendly  visits,  and  interchange  even  of  conflicting 
opinions,  cannot  fail  to  exercise  a happy  influence  upon  the 
affairs  of  nations. 

Respectfully  submitted, 

By  the  Committee 

JOHN  WELSH, 

A.  J.  LEWIS, 

E.  A.  SOUDER, 

DAVID  S.  BROWN, 

G.  N.  TATHAM,  Chairman. 


Philadelphia , Dec.  17,  1860. 
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